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That Person who is awake in those that sleep, shaping desire after desire,
that, indeed is pure.

That is Brahman, that, indeed, is called the immortal. In it, all the worlds rest
and no one ever goes beyond it.

This, verily, is that, kamam kamam: desire after desire, really objects of
desire.

Even dream objects like objects of waking consciousness are due to the
Supreme Person.

Even dream consciousness is proof of the existence of the self. No one ever
goes beyond it: of Eckhart: ‘On reaching God all progress ends.’
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GST CASE LAW COMPENDIUM - DECEMBER 2023 EDITION

CA. Ritesh Arora

Partner, Ritesh Arora & Associates

Author

1. | Whether the Assessee liable to pay a penalty when the amount of GST
collected has not been credited to the Government even when GST along
with interest has been paid within 30 days of issuance of Notice?

2. | Whether there is any provision to disclose the route of transportation of
Goods under the CGST Act?

3. | Whether recovery proceedings due to differences in Form GSTR-1 and Form
GSTR-3B can be effected without complying with Rule 88C of CGST Rules?

4. | Whether the Respondent granting a short period of time to file a reply would
amount to a fair opportunity of hearing the assessee?

5. | Whether cash can be seized by the GST department?

6. | Is the authorization under Section 67(2) of the SGST Act/CGST Act required
for every person or article, good, book, and document discovered during the
search operation?

7. | Whether the transitional credit be denied by issuing the summary of the
Show Cause Notice?

8. | Whether the dues of the CBIC and Department of Revenue will be paid as
per the waterfall mechanism stipulated under Section 53 of the IBC?

9. | Whether Service Tax demand be raised on the basis of Form 26AS without
proper investigation by the Adjudicating Authority?




10. | Whether the Revenue Department erred in passing the Assessment order
without taking into consideration the reply filed by the Assessee?

11. | Whether the refund of ITC can be claimed when there are multiple inputs
having a higher rate of GST than the rate of GST on output supplies?

12. | Can the GST Council Determine the Classification of Goods?

13. | Whether Penalty and Interest be imposed when Credit erroneously availed is
not utilized by the Assessee?

14. | Punjab and Haryana High Court also granted interim stay on GST demand on
salaries paid to seconded employees in Indian Currency

Corporate Guarantee is taxable as Business Auxiliary Service under Section
15. | 65(105)(zzb) of the Finance Act

16. | Whether Adjudication Proceeding taken up after unreasonable and
inordinate delay justified?

17. | Whether the Appellate Authority have to provide sufficient reasons for not
considering submission while deciding the limitation issue after the appeal
is filed?

18. | Whether mere infractions of law valid grounds for filing a writ petition for
setting aside of adjudication notice?

1. Whether the Assessee liable to pay a penalty when the amount of GST collected has not been credited
to the Government even when GST along with interest has been paid within 30 days of issuance of
Notice?

Yes, The Honorable Kerala High Court in the case of M/s. Global Plasto Wares v. Assistant State Tax Officer
[WP (C) No. 33787 of 2023 dated October 17, 2023] dismissed the writ petition and held that Assessee is
liable to pay a penalty when the amount of GST collected has not been credited to the government even
when GST along with interest has been paid within 30 days of Notice issued for raising demand concerning
non-payment of GST.

The Honorable Court observed that the central issue is whether the Petitioner is liable to pay the amount of
penalty when the Petitioner has already paid the GST amount along with interest within 30 days of receiving
the notice. The Honorable Court noted that the demand raised for payment of GST is on account of not
crediting the amount of GST received by the supplier from the recipient to the government and opined that
as per the sub-section 6,8 and 9 of Section 73 of the CGST Act, the Petitioner is liable to pay the amount of
penalty as the amount of GST collected by the Petitioner has not been deposited with the government, within
30 days from the due date of payment of GST.

The Court held that the Respondent has taken the correct view and no error of law has been committed
which requires the interference of the Court and dismissed the writ petition.



Author’'s Comment:-

This judgment will have far-reaching consequences. Section 73(11) starts with non-the obstante clause and
has an overriding effect over other provisions to levy a penalty in case of tax collected is not remitted within
30 days of the due date of payment of such tax.

It is pertinent to mention here that circular 76/50/2018-GST dated December 31, 2018, has been issued
to specify that no penalty shall be levied U/s 73(11) in case of delayed filing of GSTR-3B return because
tax along with applicable interest has already been paid but after the due date for payment of such tax.
However, the penalty of U/s 125 can be levied in such cases. Section 122(1)(iii) also provides for a penalty
in case of delay in payment of tax collected beyond 3 months.

Link To Download:-

https://drive.google.com/file/d/1tHBOfo3e-rNZ5Cwk8jsilGNUuFPXXYgk3/view?usp=sharing

2. Whether there is any provision to disclose the route of transportation of Goods under the CGST Act?

No, The Honorable Allahabad High Court in M/s. Om Prakash Kuldeep Kumar v. Additional Commissioner
Grade-2 and another [WRIT TAX No. - 277 of 2022 dated October 03, 2023] set aside the seizure of goods
transported and held that, unlike the Value Added Tax Act, 2008 (“the VAT Act”), there is no specific provision
in the Goods and Services Tax Act, 2017 (“the CGST Act”) which requires assesses to declare the route of
transportation/ transit of goods.

The Honorable High Court observed that the goods in question were sold by the registered dealer along with
genuine documents, i.e., tax invoices and e-way bills. At the time of interception, it is alleged that the driver
of the vehicle made the statement that goods were to be unloaded at the place, which is not mentioned in
the tax invoice but in Manipuri itself.

The Court opined that under the CGST Act, there is no specific provision that bounds the selling dealer to
disclose the route to be taken during the transportation of goods or while goods are in transit however, there
was a provision under the VAT Act to disclose the route during the transportation of goods to reach its final
destination. Once the legislature itself, in its wisdom, has chosen to delete the said provision, this Court
opined that the authorities were not correct in passing the seizure order even if the vehicle was not on a
regular route or a different route.

Author’'s Comment:-

This is the case of absolute over-passionate administration. Section 68 read with section 129 gives the
proper officer limited powers to verify documents required to be accompanied as per Rule 138A. Either
prescribed documents are available, or they are not. There is no third possibility that the law admits.


https://drive.google.com/file/d/1tHBOfo3e-rNZ5Cwk8jsiIGNuFPXXYgk3/view?usp=sharing

Intercepting Officers fuelled by their experiences in earlier tax regimes, can “sense” evasion of tax and
expand the scope of their limited powers conferred by the legislature.

On detention of consignment, every effort must be made to secure release immediately. The delay raises a
new presumption against the taxpayer's claim and permitting detention can lead to the development of the
belief that e-auction under section 129(6) may be justified.

If the Proper officer is willing to release the detained consignment against bond in MOVS8, then an application
under section 129(1) (c) is in order. To this end, every detention must be followed by such an application,
regardless of whether this option was informed by the Proper Officer or not, and whether the application
filed was allowed by the Proper Officer or not. It will furnish grounds in appeal.

Link To Download:-

https://drive.google.com/file/d/1eKGHvecQSDUIZmHscX WRbF7ASUREb61/view?usp=sharing

3. Whether recovery proceedings due to differences in Form GSTR-1 and Form GSTR-3B can be effected
without complying with Rule 88C of CGST Rules?

No, The Madras High Court in the case of M/s. Caterpillar India Pvt. Ltd. v. The Assistant Commissioner
Chennai [WP No. 28092 of 2023 dated September 25, 2023] allowed the writ petition and held that, no
recovery can be effected directly based on the difference in Form GSTR-1 and Form GSTR-3B without
complying with the requirements stated in Rule 88C of the Central Goods and Services Tax Rules, 2017 (“the
CGST Rules”).

The Honorable Madras High Court noted that Instruction No. 01/2022 dated January 7, 2022, pertaining
to Guidelines for recovery proceedings under the provisions of section 79 of the CGST Act, in cases covered
under explanation to 75(12) of the CGST Act, is a predecessor to Rule 88C of the CGST Rules.

The Court opined that no recovery can be effected directly based on differences in Form GSTR-1 and Form
GSTR-3B without complying with the requirements stated in Rule 88C of the CGST Rules and held that the
Impugned Notice issued under Section 79 of the CGST Act, 2017 is quashed and liberty is granted to the
Respondent to issue an appropriate notice in Form GST DRC-01B before proceeding to recover any amount
based on the difference in Form GSTR-1 and Form GSTR 3B. Hence the writ petition is allowed.

Author’'s Comment:-

This is a welcome judgment by the Honorable Court. An explanation has been inserted to section 75(12) by
virtue of the Finance Act, 2021 from 1st January 2022 which authorizes the department to recover self-
assessed liability U/s 79 directly without putting the taxpayer at notice.

As per notification No. 23/2022 dated December 26, 2022 Rule 88C has been notified to specify the
procedure in case of a difference in amount of liability disclosed U/s 37 (GSTR-1) and discharged U/s 39


https://drive.google.com/file/d/1eKGHvecQSDUlZmHscX_WRbF7ASUREb61/view?usp=sharing

(GSTR-3B). Bye - passing the procedures is against the legislature mandate.

Link To Download:-

https://drive.google.com/file/d/1w9GVsBXPwdht-k33HBbfOaeS9OR5WgyQV/view?usp=sharing

4. Whether the Respondent granting a short period of time to file a reply would amount to a fair
opportunity of hearing the assessee?

No, the Honorable Madras High Court in the case M/s Health and Allied Insurance Company Ltd. v. the
Commissioner of State Tax, Chennai [W.P. No. 30494 of 2023 dated October 20, 2023] allowed the writ
petition and held that the granting short period of time to file reply would not amount to the fair opportunity
of hearing to assessee, as the contravention of the said principle would lead to the violation of the legal right
of the assessee to defend during the adjudication proceeding.

The Honorable High Court observed that no notice was served in physical mode as the notice was uploaded
through online mode only. The Petitioner was granted limited time for filing of reply which cannot be
considered a fair opportunity of hearing.

The Court noted that the Petitioner should not be directed to file the reply within a short period of 2 days as
it would violate the object of the provisions of fair opportunity to the assessee and would lead to depriving
the legal right of the Petitioner to defend and opined that the Impugned Order is untenable on the ground
that the Impugned Order is a non-speaking order and violates the principles of natural justice. Hence, the
Court is inclined to set aside the Impugned Order.

Author’'s Comment:-

This is a welcome decision by the Honorable Allahabad High Court and it comes to the rescue of the taxpayer
once again the Rule of Land stands tall against the over-passionate administration.

The Revenue Department has to understand that this kind of approach renders the “due process” laid down
in the statute “Superfluous, unnecessary and nugatory”, which is impermissible in the law.

Section 73(8) provides a time limit of 30 days to pay tax and applicable interest to the person chargeable
with the tax U/s 73(1) or 73(3). Granting time less than 30 days to respond to SCN is tantamount to the
extra legislature and goes against the wisdom of the legislature. Providing no fair opportunity of hearing to
the taxpayer to put forward a defense is a gross violation of the principles of natural justice.

Link To Download:-



https://drive.google.com/file/d/1w9GVsBXPwdht-k33HBbfOaeS9R5WgyQV/view?usp=sharing

https://drive.google.com/file/d/1C6I3V]287yskNdaKvUxBF5RXEmBIl1yKmw/view?usp=sharing

5. Whether cash can be seized by the GST department?

No, The Honorable Gujarat High Court in the case of M/s. Bharat Kumar Pravin Kumar and Co. v. State of
Gujarat [Special Civil Application No. 26222 of 2022 dated October 26, 2023] allowed the writ petition and
held that cash would not be considered as goods for the purpose of seizure proceedings, and it is not justified
to retain cash seized by the Revenue Department for more than six months, without issuance of Show Cause
Notice (“SCN”).

The Honorable Court observed that the CGST Act is an act for levy and collection of tax on intra-state supply
of goods or services or both by the Central Government and as per Section 67(2) of the CGST Act, the Proper
Officer when confiscating any goods, documents, books or things, must have a reason to believe that it
would be useful or relevant to any proceedings initiated under the Act.

The Court relied upon the judgment of the Honorable Kerala High Court in the case of Shabu George v. State
Tax Officer (IB) [WA No. 514 of 2023 dated March 23, 2023] and the Court further observed that Section
67(2) of the CGST Act, authorizes the seizure of things, not cash particularly when the cash does not form
part of the stock in trade of the business. Also, it is not justified to retain cash seized by the Respondent for
more than six months, without issuance of SCN.

The Court noted that it is admitted by the Respondent that the present case pertains to the amount of
consideration received on sale proceeds of silver bars, not seizure made in relation to unexplained
transactions under the CGST Act and opined that as per Section 67(7) of the CGST Act, the goods shall be
returned to the person for whose possession the goods were seized when no SCN is given within six months
of the seizure of goods.

Author’'s Comment:-

It is important to note that even cash must be ‘secreted’ to qualify for the seizure but, more importantly,
cash is not ‘goods liable to confiscation’ under section 130(1) but are ‘things’ which are considered “useful
or relevant” by the Authorized Officer to carrying out “any further proceedings”. What, therefore, can be the
‘use or relevance’ of cash to be seized? There is a popular, mysterious, and erroneous understanding that
‘cash’ is illicit if discovered in search proceedings. Officers tend to seize cash without even ascertaining to
whom it belongs.

‘Cash’ seizure does not directly point to proceeds from unaccounted sales. That would have been easy but
the Legislative wisdom is that (i) ‘Evasion of tax is a must for proceedings under section 67 to be with the
jurisdiction and lawful and (ii) No presumption flows in favor of the Revenue, especially, when cash may be
treated to be ‘things’ and not ‘consideration from supply’. After all, ‘things’ seized can only be if they are
“useful or relevant” for that Authorized Officer in carrying out “any further proceedings”.

Link To Download:-



https://drive.google.com/file/d/1C6l3VJ287yskNdaKvUxBF5RXEmB1yKmw/view?usp=sharing

https://drive.google.com/file/d/1pIWSAS8MNs21YIx94krQoeoVADEEvVCvQe/view?usp=sharing

6. Is the authorization under Section 67(2) of the SGST Act/CGST Act required for every person or
article, good, book, and document discovered during the search operation?

No, the Honorable Kerala High Court in the case of M/s. Velayudhan Gold LLP v. State of Kerala and Others
[WP (C) No. 34654 of 2023 dated October 20, 2023] disposed the writ petition and held that authorization
under Section 67(2) of the State Goods and Services Act, 2017 (“the SGST Act”) / the Central Goods and
Services Act, 2017 (“the CGST Act”), is not required for every person or article, goods, books and documents
discovered during the search operation.

The Honorable Kerala High Court observed that, when search and seizure operations are conducted, it is
not known which items documents, or books might be recovered or kept at a secret place. Authorization by
the Joint Commissioner has to be in general terms and cannot be with respect to any specific books, items,
things, or documents. The relevant factor while granting authorization for search and seizure operation is
whether the authority granting the permission, i.e. Joint Commissioner or above has a reason to believe that
the goods, documents, or things hold relevance, are kept in a secret place and are useful in any legal
proceeding conducted under the SGST Act/ the CGST Act.

The Honorable Court noted that the authorization under Section 67(2) of the SGST Act/ the CGST Act, cannot
be granted in respect of every person or article, good, book, and document that may be discovered during a
search operation, and the arguments made by the Petitioner that there was no authorization under Section
67(2) of the SGST Act/ the CGST Act for the seizure of gold ornaments is devoid of merit.

Author’'s Comments:-

It is important to mention here that inspection and search proceedings are two different processes in the
law. “Inspection” is permitted U/s 67(1) and “Search” is permitted U/s 67(2). For authorizing “Inspection”,
authorization must be granted under part A and/or part B of form GST INS-01, and for authorizing “Search”,
authorizing must be given in form INS-01 part C.

Care must be taken that if Inspection is authorized in Form INS - O1(Part A or Part B) and during the
inspection, new or additional reasons to believe become available to support “Search”, then afresh
authorization under Part C of Form INS-01 must be sought before conducting “search” operations.

Link To Download:-

https://drive.google.com/file/d/1LOtbInbhGdo2f6bL5NX55Nx6AM-uOhlf/view?usp=sharing

7. Whether the transitional credit be denied by issuing the summary of the Show Cause Notice?



https://drive.google.com/file/d/1plWSA8MNs2lYlx94krQoeoVADEEvCvQe/view?usp=sharing
https://drive.google.com/file/d/1L0tblnbhGdo2f6bL5NX55Nx6AM-u0hlf/view?usp=sharing

No, The Honorable Jharkhand High Court in the case of Aditya Medisales Ltd. v. State of Jharkhand [W.P. (T)
NO. 4338 OF 2022 dated October 9, 2023] held that the initiation of proceedings is bad in law, in as much
as in this case only a summary of show cause notice vide Form DRC - 01 was served and not the proper
show cause notice. Thus, the writ application stands allowed and therefore the recovery notice is set aside.

The Honorable Jharkhand High Court observed that the Impugned Order has been served upon the Petitioner
and not the actual adjudication order. Also, the Appellate Order was perverse as it disallowed transitional
credit on the ground that the Petitioner did not have possession of declarations in Form JVAT 410/411.

The Honorable Court relied upon the judgments of Juhi Industries (P) Ltd. v. State of Jharkhand [P.(T) No.
1991 of 2021 With W.P.(T) No. 1984 of 2021] and NKAS Services Pvt. Ltd. v. State of Jharkhand [W.P.(T)
No. 2444 of 2021], and held that the foundation of the proceeding in both the cases suffers from material
irregularity and hence not sustainable, the entire proceedings had been set aside.

Further opined that the Assessing Officer for the purpose of transition of credit is only required to verify the
figures specified in the TRAN-1. Further, the maximum extent to which the Respondent can verify the
genuineness of the transitional credit is to see whether the transitional credit is admissible as credit under
this Act, i.e., the JGST Act. Section 18(6) of the JVAT Act, does not contemplate the production of JVAT 404
Forms as a mandatory condition for availing the benefit of ITC. Undoubtedly, tax paid on purchases of
medicine products/food products is admissible as tax under the JGST Act, more particularly because it does
not fall within any of the categories specified under section 17(5) of the JGST Act.

Further Opined that, as per Section 142(8)(a) of the JGST Act, if any sum is found to be recoverable from a
dealer in respect of assessment done under the JVAT Act, the same can be covered as an arrear of tax under
the JGST Act. Thus, the interest of the revenue is already protected.

The Honorable Court held that under the garb of disallowing transitional credit, the Assessing Officer under
the JGST Act cannot conduct an assessment of the returns filed under the JVAT Act. The initiation of
proceedings is bad in law, since, in this case only a summary of the show cause notice in DRC - 01 was
served and not the proper show cause notice.

Author’'s Comment:-

Important to mention here that the Trans credit is neither the input tax as per Section 2 (62) of neither the
CGST Act, 2017 nor the output tax as per Section 2 (82) of the CGST Act, 2017. Therefore, the transition
credit claimed and utilized, even if found to be ineligible cannot be demanded U/S 73 or 74 of the CGST Act
as there is no jurisdiction with the proper officer under such provisions of the law. The transaction credit
validly claimed cannot be distributed in the law.

Link To Download:-

https://drive.google.com/file/d/1rLgtij XO68-jvBv2aCSpP3-kRLInhY3/view?usp=sharing

8. Whether the dues of the CBIC and Department of Revenue will be paid as per the waterfall
mechanism stipulated under Section 53 of the IBC?



https://drive.google.com/file/d/1rLgtjj_XQ68-jvBv2aCSpP3-kRLJnhY3/view?usp=sharing

Yes, the Honorable Supreme Court in the case of Principal Commissioner of Customs v. Rajendra Prasad
Tak & Ors [Civil Appeal Nos. 6432-6433 of 2023 dated October 30, 2023] reinforces the primacy of the
waterfall mechanism under the Insolvency and Bankruptcy Code in Section 53 of the Insolvency and
Bankruptcy Code, 2016 (“the IBC”).

The Honorable Supreme Court observed that the fundamental principles of priority laid out in Section 53 of
the IBC, underscores the significance of adhering to the legislative intent behind this provision, ensuring that
creditors and stakeholders are treated fairly and equitably in insolvency proceedings and held that the CBIC,
Department of Revenue dues will be paid as per the waterfall mechanism stipulated under Section 53 of
the IBC.

Author’'s Comments:-

The central issue in this case is the order of priority for the distribution of proceeds from the sale of
liquidation assets, as stipulated in Section 53 of the IBC. This section delineates a hierarchical distribution
mechanism essential for the equitable settlement of debts and obligations in an insolvency scenario.

As per Section 53 of the IBC, the priority list commences with the payment of insolvency resolution process
costs, followed by the Secured Creditors and workmen dues up to 24 months preceding the Liquidation
Commencement Date. Subsequently, the dues of employees (other than workmen) up to 12 months
preceding the Liquidation Commencement Date take precedence. Following this, Financial Creditors
(unsecured creditors) are entitled to their dues, followed by the Central Government and State Government
dues up to 2 years preceding the Liquidation Commencement Date. At the lowest rung of this priority list are
any remaining debt and dues, preference shareholders, and Equity.

Link To Download:-

https://drive.google.com/file/d/1p5GijsVEIOMNaEC-SolalS9xX8uiFU3HN/view?usp=sharing
9. Whether Service Tax demand be raised on the basis of Form 26AS without proper investigation by
the Adjudicating Authority?

No, the CESTAT, Kolkata in M/s. Piyush Sharma v. Commissioner of CGST & CX, Patna-| [Service Tax Appeal
No.75856 of 2021 dated October 17, 2023] held that service tax demand based on Form 26 AS from the
Income Tax Department without Investigation is Invalid.

The CESTAT noted that the Appellant is a registered service provider and filing their Service Tax returns and
no investigation has been conducted by the Adjudicating Authority, in these circumstances, the demand
cannot be raised on the basis of Form 26AS obtained from the Income Tax Department.

Further observed that the SCN has been issued to the Appellant by invoking an extended period of limitation
and some of the demand pertains to beyond five years and in this case, the demand has to be calculated in
terms of Valuation Rules, 2006.


https://drive.google.com/file/d/1p5GijsV59MNaEC-SolalS9xX8uiFU3HN/view?usp=sharing

The CESTAT held that the extended period of limitation is not invocable. Moreover, on the basis of Form
26AS, no demand is sustainable against the Appellant.

Link To Download:-

https://drive.google.com/file/d/1Tdq0c89SbU64imrt-du_gF5hoLo9Fjcu/view?usp=sharing

10.Whether the Revenue Department erred in passing the Assessment order without taking into
consideration the reply filed by the Assessee?

Yes, the Honorable Madras High Court in the case of M/s. Chennai Silks v. The Assistant Commissioner,
Tirupur [W.P. No. 29095 of 2023 dated October 12, 2023] allowed the Writ Petition and held that the
Revenue Department has erred in passing the Assessment order without taking into consideration the reply
filed by the assessee, thereby setting aside the Impugned Assessment Order and directing the Revenue
Department to pass a detailed order after taking into consideration the reply filed by the Petitioner.

The Honorable Madras High Court observed that though the Appellate Authority has the power of Assessing
Officer to make an assessment by providing an opportunity for a personal hearing and by taking a reply into
consideration, however, the said order passed cannot be equated with the order passed by the Assessing
Officer who would pass the order after taking into consideration the reply/objection and evidence provided
by the Petitioner pursuant to the SCN. Thereby, the Petitioner would lose the opinion of the Assessing Officer,
to which the Petitioner is legally entitled under the provisions of law.

The Honorable Court noted that once the Assessee has filed the reply/objections to the SCN issued, the
Assessing Officer is bound to pass the speaking order providing reasons for rejection of the reply/objections
raised by the Assessee. It would cause prejudice to the Assessee and a huge loss to the revenue if cryptic
orders are passed without taking into consideration the queries/contentions of the Assessee.

Author’s Comment:-

The department has to ensure robust training and must enforce a system to track the quality of orders
passed by the adjudicating authorities.

Link To Download:-

https://drive.google.com/file/d/1r510QCvKgCwJPpENYCShWwu4WHzFOBror/view?usp=sharing

11.Whether the refund of ITC can be claimed when there are multiple inputs having a higher rate of GST
than the rate of GST on output supplies?



https://drive.google.com/file/d/1TdqOc89SbU64imrt-du_qF5hoLo9Fjcu/view?usp=sharing
https://drive.google.com/file/d/1r51QCvKqCwJPpENyCShWwu4WHzFOBror/view?usp=sharing

Yes, the Honorable Rajasthan High Court (Jaipur Bench) in the case of M/s. Nahar Industrial Enterprises
Limited v. Union of India [Civil Writ Petition No. 8476 of 20/21 dated October 31, 2023], allowed the Writ
Petition and held that refund of Input Tax Credit (“ITC”) can be claimed when there are multiple inputs having
a higher rate of GST than the rate of GST on output supplies.

The Honorable Rajasthan High Court (Jaipur Bench) observed that as per Section 54(3) of the CGST Act,
once all the inputs and output supplies are on comparative basis, it is found that the rate of GST on inputs
is higher than the rate of GST on output supplies, the scheme of refund is required to be given full effect and
cannot be denied on grounds that rate of GST, on comparative analysis is more or less the same. Further
noted that as per clause (ii) of the proviso to Section 54(3) of the CGST Act, the statutory scheme of refund
of unutilized ITC would apply provided it fulfills the statutory precondition that the accumulation of unutilized
ITC is due to the rate of GST on input exceeds the rate of GST on output supplies, despite multiple input and
output supplies. Therefore, the scheme of refund based on an inverted duty structure would be applicable
in the present case.

The Honorable Court relying upon Circular No. 79/53/2018-GST dated December 31, 2018, and Circular
No. 125/44/2019-GST dated November 18, 2019, further noted that the scheme of inverted duty structure
and refund would be applicable even when there are multiple inputs having a higher rate of GST than the
GST rate on output supplies.

Link To Download:-

https://drive.google.com/file/d/1imGxcPMW76mMZETdJXhG2Cy5xKhVYMVYC/view?usp=sharing

12.Can the GST Council Determine the Classification of Goods?

No, The Honorable Madras High Court in the case of M/s. Parle Agro Private Limited v. Union of India & Ors.
[W.P. No. 16608 & 16613 of 2020 dated October 31, 2023] allowed the Writ Petition and held that the
Flavoured Milk is to be classified under Heading 0402 of the Customs Tariff Act, 1975 (“the Customs Tariff
Act”) and is therefore, liable to Central Tax at the rate of 2.5 percent in terms of Entry 8 to First Schedule to
Notification No. 1/2017-Central Tax (Rate) dated June 28, 2017 (“the Goods Rate Notification”).

The Honorable Madras High Court relying upon the judgment of Union of India v. Mohit Mineral Private
Limited [Civil Appeal No. 1390 of 2022 dated May 19, 2022] the Court observed that the recommendations
of the GST Council are not binding in nature. The Court further stated that the GST Council does not have
the power to determine the classification of goods.

The Court noted that ‘Beverage Containing Milk’ includes only such beverage that contains seed-based, fruit-
based, or plant-based milk and cannot be extended to ‘Dairy Milk’ from milch cattle and therefore, cannot
come within the purview of sub-heading 2202 90 30 as ‘Beverage Containing Milk’.

Further noted that the GST Council cannot impose a wrong classification of ‘Flavoured Milk’ as a ‘Beverage
Containing Milk’ under the residuary item as ‘Non-Alcoholic Beverage’ under Sub Heading 2202 90 30 of
the Customs Tariff Act. Therefore, the recommendation of the GST Council Meeting dated December 22,
2018, concluding that flavored milk is classifiable under HSN Code 2202 and thereby suggesting that
flavored milk will be liable to tax at the rate of 6% Central Goods and Services Tax (“the CGST”) cannot be
upheld. The Classification ought to have been independently determined by the Respondent Assessing


https://drive.google.com/file/d/1jmGxcPMW76mZETdJXhG2Cy5xKhVYMVYC/view?usp=sharing

Officer.

The Honorable Court opined that the Flavoured Milk manufactured by the Petitioner is to be classified under
Heading 0402 of the Customs Tariff Act and is therefore, liable to the CGST at the rate of 2.5 percent in
terms of Entry 8 to First Schedule to the Goods Rate Notification.

The Honorable Court held that it is left open for the Government to issue a fresh Notification for

amending Entry No. 8 to Schedule | & and Entry No. 50 to Schedule Il to the Goods Rate Notification to
tweak the rate of tax, based on the well-settled principle that Central Government Authorities have the power
to fix the rate of tax based on the recommendation of GST Council or by its own discretion.

Link To Download:-

https://drive.google.com/file/d/1 _hwr6Z4wTAmesQPYITbIbXAUeEs8dI3K/view?usp=sharing

13.Whether Penalty and Interest be imposed when Credit erroneously availed is not utilized by the
Assessee?

No, the Punjab and Haryana High Court in the case of M/s. Deepak Sales Corporation v. Union of India [CWP
No. 283 of 2023 dated September 21, 2023] allowed the appeal filed by the Assessee by way of the writ
petition and held that the demand of interest and penalty is not tenable when the credit erroneously availed
is reversed and such credit is not utilized by the Assessee.

The Honorable Punjab and Haryana High Court observed that as per Section 50(3) of the CGST Act, the
taxable person who makes the undue or excess claim of ITC shall pay interest on such undue or excess
claim at the rate not exceeding twenty-four percent.

The Honorable Court relies upon the judgment of Commissioner of Central Excise v. Jagatjit Industries Ltd.
[S.T.A. No. 41 of 2010 dated December 24, 2010], observed, that when the credit credit was wrongly availed
and was reversed before the said credit was utilized, the Revenue Department is not justified for the demand
of interest. The Court also relied upon the judgment of CCE Rohtak v. Grasim Bhiwani Textile Ltd. [C.E.A No.
38 of 2016 dated May 15, 2018], wherein it was observed that, when the cenvat credit was reversed prior
to the utilization, the demand of interest and penalty was untenable.

The Honorable Court noted that the legislative intent behind the provision is that where ITC/Cenvat credit is
wrongfully reflected in ECL, the same is not sufficient to invoke penal proceedings until the said ITC is put to
use, and no demand of interest or penalty is tenable when the said claim wrongfully reversed is not used by
the taxable person.

Further opined that when it is proved that the amount of excess ITC entered in the ECL, was not utilized by
the Petitioner and reversed prior to utilization of the credit, the demand of interest and penalty is not tenable,
and the Petitioner could not be burdened with the same.

The Court held that the Petitioner is not liable to pay the amount of interest or penalty on the excess ITC
wrongly entered by the Petitioner in its ECL. Therefore, the Impugned Order is set aside, and the appeal is
allowed.


https://drive.google.com/file/d/1_hwr6Z4wTAmesQPYlTblbXAUeEs8dl3K/view?usp=sharing
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https://drive.google.com/file/d/1-sErqiZ- zVo-wufWgdZZjlwnEMIkyTh/view?usp=sharing

14.Punjab and Haryana High Court also granted interim stay on GST demand on salaries paid to
seconded employees in Indian Currency

M/s Mitsubishi Electric India Private Limited (“the Petitioner”) entered into a Secondment and Cost
Reimbursement Agreement dated March 31, 2019, with Mitsubishi Electric Corporation, Japan, the parent
company wherein certain employees have been seconded for service in India.

Relying upon the judgment of the Honorable Supreme Court in the case of C.C.,, C.E. & S.T. — Bangalore
(Adjudication) Etc. v. M/s Northern Operating Systems Pvt. Ltd. [Civil Appeal No. 2289-2293 of 2021 dated
May 19, 2022], wherein it was clarified that manpower supply service would be a taxable service w.e.f. May
19, 2022, the Revenue Department (“the Respondent”) initiated an investigation on August 11, 2022,
regarding GST implications and conducted internal due diligence.

The Petitioner paid GST of INR 8,00,46,776 on the total amount of INR 44,47,04,312/- paid by the Petitioner
to the parent company along with interest of Rs.2,79,80,800/- in compliance with the aforementioned
judgment of the Supreme Court. Thereafter, the Respondent closed the proceedings initiated against the
Petitioner without the issuance of a Show Cause Notice (“SCN”) as per Section 73(6) of the CGST Act leaving
the rights open for investigation of remaining tax duties and liabilities and other issues for the similar period.

Further, the Respondent vide communication dated August 2, 2023, put Petitioner to notice as to whether
proper tax along with interest has been deposited by the Petitioner on the Indian part of the payment made
by the Petitioner for which the reply dated August 31, 2018, was filed by the Petitioner. The Respondent
vide Order dated September 18, 2023, wherein the Petitioner was advised to pay the additional amount
Rs.20,46,87,723/- along with applicable interest failing which SCN under Section 73(1) of the CGST Act,
would be issued. The Petitioner submitted a detailed representation dated September 27, 2023, wherein
the Petitioner raised the objection stating that the amount deposited in the Indian currency of the salary
component was not covered and a closure letter has already been issued in favor of the Petitioner. However,
the Petitioner was issued SCN dated September 29, 2023 (“Impugned Notice”) under Section 73(8) of the
CGST Act, stating that no penalty in respect of tax and invoice, would be imposed if the amount of tax along
with interest is paid within 30 days of issuance of Impugned Notice.

Aggrieved by the Impugned Notice and proceedings initiated by the Respondent, the Petitioner filed a Writ
Petition /CWP 25351 of 2023] before the Honorable Punjab and Haryana High Court.

The Counsel for the Petitioner contended that a similar issue has come up for consideration before the
Honorable Karnataka High Court in the case M/s Alstom Transport India Ltd. v. State of Karnataka [WP
23915 of 2023]wherein an interim order dated November 2, 2023, was passed, thereby holding that writ
petition would be rendered infructuous if no interim protection is granted.

The Court vide Order dated November 9, 2023, issued a Notice of Motion and further stayed the proceedings
initiated by the Respondent in pursuance of the Impugned Notice.
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15.Corporate Guarantee is taxable as Business Auxiliary Service under Section 65(105)(zzb) of the
Finance Act

M/s. Infrastructure Leasing and Financial Services Limited (“the Respondent”) is engaged in the business
of providing ‘financial services'. The Respondent was issued Show Cause Notice dated July 23, 2009, and
September 29, 2010 (“the SCN”) by the Revenue Department (“the Appellant”) on the ground that the
Respondent has failed to discharge the tax liability for the period from 2004-05 to 2009-10 on the
‘commission’ charged for providing ‘corporate guarantee’ to their customers despite the said service being
specifically included in ‘Banking and other Financial Services’ under Section 65(12)(ix) of the Finance Act,
1994 (“the Finance Act”) for the purpose of levy of tax under Section 65(105)(zm) of the Finance Act. The
SCN was adjudicated by the Appellant, thereby confirming the recovery of the amount of Rs.2,01,03,661/-
for the period of 2004-05 to 2008-09 and Rs.94,08,029/- for the period of 2009-10 under Section 73 of
the Finance Act, along with interest and penalty under Section 75 and 76 of the Finance Act vide Order dated
February 18, 2014 (“the Order”).

Aggrieved by the Order, the Respondent filed an Appeal before the CESTAT, Mumbai [Service Tax Appeal No.
86820 and 86821 of 2014] challenging the Order along with the proceedings initiated by the Appellant. The
Tribunal vide Final Order dated September 07, 2021 (“the Impugned Order”) set aside the Order and
allowed the Appeal, thereby holding that, the Corporate Guarantee would be taxable as Business Auxiliary
Service under Section 65(105)(zzb) of the Finance Act. The Tribunal noted that a different ‘taxable service’
was invoked for the purpose of initiating recovery proceedings and the Appellant failed to determine the
facilitation of the Corporate Guarantee provided, within the purview of taxable service under Section
65(105)(zm) of the Finance Act. Also, there is a lack of certainty of ‘taxable service’ in the mind of the
Authority issuing the SCN. Therefore, the Appellant cannot impose tax liability on the Respondent.
Aggrieved by the Impugned Order, the Appellant filed a Civil Appeal before the Honorable Supreme Court of
India [Civil Appeal No. 2406-2407 of 2022] which has been admitted vide Order dated November 3, 2023.

16.Whether Adjudication Proceeding taken up after unreasonable and inordinate delay justified?

No, The Honorable Jharkhand High Court in the case of M/s. Kamaladitya Construction (P) Ltd vs. The
Principal Commissioner of CGST, Ranchi and Ors. [W.P.(T) No. 2890 of 2022 dated October 09,
2023] allowed the writ petition and held the delay of seven (7) years in the adjudication of Show Cause
Notice proceedings would amount to inordinate and unreasonable delay and violate Article 14 of the Indian
Constitution. Therefore, the Show Cause Notice and Notice issued for the fixation of personal hearing is
liable to be quashed and set aside.

The Honorable High Court observed that the Sub-Section (4B) was inserted in Section 73 of the Finance Act,
by Finance (No. 2) Act w.e.f. April 6, 2014. Section 73(4B) of the Finance Act, provides for the determination
of a SCN within a period of six months in cases “where it is possible to do so” and one year in cases where
the SCN is issued under proviso to Section 73(1) of the Finance Act. The outer limit prescribed under Section
73(4B) of the Finance Act, was inserted with the legislative intent that the adjudication proceedings should
be completed within a reasonable time frame as set out under Section 73(4B) of the Finance Act unless an
extraordinary situation arises beyond the control of the adjudicating authority and cannot be kept pending
or sine die for an infinite period.


https://drive.google.com/file/d/1R4mmdvhfW1PVEevFPpFyi6lU5E_xBgH6/view?usp=sharing

The Court relying upon the judgment of the Honorable Supreme Court in the case of M. Sharma v. ITO [Civil
Appeal No. 7742 of 1997 dated April 11, 2002] further observed that the provisions of the fiscal statute
particularly pertaining to the period of limitation, must be construed strictly as the law of limitation is
intended to give finality to legal proceedings.

The Court relied upon the judgment of the Honorable Supreme Court in the case of Union of India v. Hansoli
Devi and Ors. [Civil Appeal No. 9477 of 1994 dated September 12, 2002] further observed that the
legislature does not waste words or say anything that is unnecessary, and construction of the words in the
statute which leads to unnecessary repetition would not be accepted except for compelling reasons.

The Court relying upon the judgment of the Honorable Punjab and Haryana High Court in the case of Shree
Baba Exports v. Commissioner of GST and Central Excise [CWP No. 11860 of 2021 dated March 15,
2022] further observed that the expression “where it is possible to do so” does not mean that the time
prescribed for adjudication of the SCN cannot be extended indefinitely except in cases where the Revenue
Department has an explanation for extending the period of the limitation.

The court relying upon the judgment of the Honorable Gujarat High Court in the case of Siddhi VinayakSyntex
Pvt. Ltd. v. UOI [Special Civil Application No. 19437 of 2016 dated March 07, 2017] further observed that
the expression “where it is possible to do so” means that the amount of duty to paid has to be determined
within the specific time period. The High Court stated that pendency causes immense prejudice to the
Assessee, and the revival of proceedings after a long period without disclosing any reason for delay
constitutes a breach of principles of natural justice.

The Court relying upon the judgment of the Honorable Supreme Court in the case of CCE v. Krishna Wax
Private Ltd. [Civil Appeal No. 8609 of 2019 dated November 14, 2019] further observed that the date on
which the SCN was issued would be the date of relevance for the purpose of the computing the period of
limitation.

The Court relying upon the judgment of the Honorable Supreme Court in the case of B. Nagur, M.D.
(Ayurvedic) v. Union of India [Writ Petition (Civil) No. 33 of 2009 dated February 24, 2012] further observed
that when there is no time limit prescribed by a statue, the power has to be exercised within a reasonable
period of time. Further relying upon the judgment of the Honorable Supreme Court in the case of the State
of Punjab and Ors.v.Bhatinda District Cooperative Milk Producers Union Ltd. [Civil Appeal No. 4808 of 2007
dated October 11, 2007], the Court observed that the reasonable period of time would be different on a
case basis. However, the maximum time period prescribed would be the reasonable period for the purpose
of the Act for determining the period of limitation.

The Honorable Court noted that the CBIC has issued Instruction F. No. 390 Misc 3 2019-JC dated April 27,
2020, for conducting virtual hearings of cases with a view to complete the process of adjudication
completely taking into consideration the extraordinary situation of the COVID-19 pandemic. The instructions
were mandatory in nature.

Further opined that Section 73(1) and 73(4) of the Finance Act, provide five years as the maximum period
for adjudication and would be considered as a reasonable period of adjudication. However, in the present
case, the period of seven years cannot be construed as the reasonable period for the taking up/concluding
adjudication proceedings and held that the fixing personal hearing of the Petitioner and conducting/taking
up adjudication proceedings after more than seven years of the issuance of Impugned SCN is unreasonable,
arbitrary, oppressive, and violates Article 14 of the Indian Constitution. Therefore, the proceeding initiated
by the Respondent stands vitiated due to unreasonable and inordinate delay.

Link To Download:-
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17.Whether the Appellate Authority have to provide sufficient reasons for not considering submission
while deciding the limitation issue after the appeal is filed?

Yes, The Honorable Bombay High Court in the case of M/s. IMS Ship Management Private Ltd. v. State of
Maharashtra [Writ Petition (L) No. 3121 of 2023 dated October 17, 2023] disposed of the writ petition by
quashing and setting aside the Appellate Order and holding that the Revenue Department should have given
proper reasoning on the issue raised by the Petitioner in the written statement pertaining to the limitation in
the Impugned Order.

The Honorable Bombay High Court opined that the Impugned Order passed by the Respondent is devoid of
proper reasoning and has not taken into consideration the written submissions filed by the Petitioner. The
Respondent should have given proper reasoning on the issue raised by the Petitioner in the written
statement pertaining to the limitation in the Impugned Order. The Respondent failed to do so and therefore
the Impugned Order suffers from infirmity and is liable to be quashed and set aside.

The Honorable Court directed that the Respondent shall grant a personal hearing to the Petitioner, and after
taking into consideration the submissions made by the Petitioner, the Respondent shall pass a speaking
order, taking into consideration the issues raised by the Petitioner. The Respondent should, thereafter,
adjudicate on the merits of the case if it is of considered view that there is no delay in filing the appeal.

Link To Download:-

https://drive.google.com/file/d/1aBOHNS47567276Z EBeNiwMvMNEMIzbhh/view?usp=sharing

18.Whether mere infractions of law valid grounds for filing a writ petition for setting aside of adjudication
notice?

No, the Honorable Allahabad High Court in the case of M/s. Bajrang Trading Company v. Commissioner
Commercial Tax and Another [Writ Tax No. 1123 of 2023 dated October 27, 2023] dismissed the writ
petition and held that mere infractions of law are not a valid ground for filing a writ petition for setting aside
of adjudication notice.

The Honorable High Court noted that the objection raised by the Petitioner pertaining to misuse of the e-way
bills is devoid of merit and, therefore, could not be accepted at this stage as the same would involve fact
appreciation and opined that when the allegation of infraction of law arises, adjudication proceeding may
not be interjected by invoking extraordinary jurisdiction of the High Court. The scope of challenging the
adjudication proceeding through writ petition is limited to cases involving an inherent lack of jurisdiction or
grounds of a like nature.

The Honorable Court held that the Petitioner has the option to avail the alternative remedy, therefore, the
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Court is not inclined to interfere with the proceedings, and hence, the writ petition is dismissed.

Link To Download:-

https://drive.google.com/file/d/1iRv728IxnMX9SMP5WOQ3YtXRkiGxhGJA8/view?usp=sharing
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